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Z:l-l4lcic/5dl cBT '7J1=r zcf ~ Name & Address

· Appellant

M/s. Mukesh Lal Sharma,
8-128, lshvarlila Park, Near Jamfal Wadi,
Ramol Road, Daskoi, Ahmedabad-380028.

qi{ anf@a rat or4gr aria]r rra aat & as sa snag a uR zrnRenf ft
sag Tggr #f@rant at 3rat zur g=terr me rga # #aT % I .

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order;·to the appropriate authority in the following way :

Revision application to Government of India:

(1) a€tu 3qi zrca 3rf@fa, 1994 cm- t1rn 3raRt sag ·Ty mi a a i ta err wi
Ur-tr # qer q5g siafa yrhervr or4aa are#h fra, Gd ?ql, fct"ffi 4i?IIW-1, ~

. · fan, aft if#ra, #ta taa, ia rf, { Rat : 110001 qt al uh aRegt

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
· Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~ i=!Tci" cm- gfma i a }Rt st~r a fa#t qogrr u 3I alzar # m
fa4t arm za suer m ura g; f , zu fa#t qasr4r u rust i are as fa5#t
atar #i za fa#t quern 'et ma #6t 4fat ha g{ st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a wa .
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(cB") 'lfffi1 cf> 6fIB'< ~ ~ m ~ -# Pi£J1Ria ,m;:r ~ m ~ cf> FclPil-lt0 1 -# '39£Jlll ~ ~
re R snlaa zrca a Rzmacit rd # are fast zz zner Raffa t

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on. excisable material used ih the manufacture of the goods which are expotied
to any country or territory outside India.

(B) In case of goods exported outside India export i:o Nepal or Bhutan, without payment of
duty:

3if Ula #t.sna re gram fg uit set Ree rr #t n{ & sit h srrr
\JTT ~ tfRT ~ A'lJ17 cf> jci I fcilcb . 3;~, ~ cf> 8Rf '9'TRd' cIT Ru q IT ala fa
arf@efu (i.2) 198 tITTT 109 8Rf~~ ~ if I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. ·

(1) ~ \:lclllCi.-J ~('Cf) (3™) H~l-Jlcfofl. 2001 m- friw. 9 a siaf [aRR&e qua in <-8 "# 0
al fii , )fa 3mar # sf srkr hf fetas h fl m # sfa-=s?hr vi r4le
~ cITT err-err "ITTdm # er fa aaa ft5uu aRg Ir# 7er ala1 g.I gr gfhf
cfi 3Wfu t1'm 35-~ feffa # cf> graraqr # rer €r6 arr at 4f #ft glf
Reg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chai Ian evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of A.ccount.

(2) R[ea 3m7la a arr uagi viaa v ala qt zus a mm ffl 200/-tim=r
'Tfc'IH c!ft \JJTC[ 3TTx vrm fi&tl.--J~cbl-J ~ cY!R5f ~~if m 10001- c!ft tim=r 'Tfc'IH c#r ~,

me,pr9gag" pr;%,epampere,,sos O1nvo ve ts upees ne ac or ess an s. , - w ere e amoun invo ve 1s more
than Rupees One Lac.

#tr grc, i€ta Gara zrcas via a 3r@Ra mnferau a #fa ar8ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) at surd zca st@fr, 1944 c!ft tTffi 35--m/35-~ cf>~:-

Under Section 358/ 35E of CEA, 1944 an appea'I lies to:-

(en) '3cfdfc.i@a qfo;t§ct 2 (1) en # ~~ cf> m c#r ~, ~ cf> lW@" -# ~~,
aha qr c vi ala or4l#ta =nzn@raw(free) l uf?a eh#tu 9f8al, 3-l i3l-Jc\lcillc\

"# 2nd~, isl§J..Jlffi 'J..fcFl", 0-lfl'<c!I , fT'Rtlx'ilJ!-l, d-1($J..J~lcsll~-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

other than as mentioned in para-2(i) (a) above. f/J?!,~;~;
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The appeal to the Appellate Tribunal shall ·be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of).Gantral Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lc1c, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bani< of the place where the bench of
the Tribunal is situated.

(3) zuf gr arr a{ per mbsii atal slat & at rat qr sitar a fg #ha cJ5T 'TfflR
Bqgcra cPT ir WllT uat afeg ga sza sir'gg #ft fc!? @W salt rf aa a fez
zqenfe,fa 3@))1 znnf@raw at ya arfl zu tr war tv am4a f@au \i'lTffi t- 1

In case of the .order covers i? number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the

·Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) urarea zcaorf@Ru 197o zerigf@era al or@Pr-4 a siaf fefffR fag 37/ur U#
3radar zr nerds zenfenfa Rufu f@art a snag # a r@ta al va 4Rau s.6.5o trfi
a1qr1ru zca fess au sina;

t) One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled.,! item
of the court fee Act, 1975 as amended.

(5) · ~am-~ i=fT11C'iT "cbl" Ptli-51°1 m -~ AZrliT c#r 3TT'< #ft ezrt raffa f@au urar & it
#tar zra, ta sqzea vi @alas 3r4#tr nraf@raour (ariffaf@) fra, 1962 ffea
&r

0

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

«u. Rt zre, #ta sqlaa zgea vi @ara 3r@)Ru. =urarf@rurfRbc),#
>lffr3Tlfrc;rr * ~ ~ cf5dcl.lJ-lil l(Demand) "qcf ~(Penalty) cpf 10% qa srr avar
~%1~,~-q_cf~10~~tl(Section 35FoftheCentral
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

#ta Gurazaihatsa siafa,mfr@ "a»fanat "ffiTT"(Duty Demanded)-
a. (Section)~ nD ip-~f.:rmf«r 'xffer; ·
~ twrr-rma-~wi&c&r"&-tr;
EjlJ ~~ mi:rrip-~6 ip-~~ "&-tr.

> quasar«if er8eue qf soaralgerma, srflea'fra sfg q&zrfsR&a Tar•
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; _

· (iii) amount payable under Rule 6 of the Cenvat Credit Ru!es.
sr en?rawf srfte hi@rawr#qras zyeas errar zgeur zw f@alR@a gl atr f#g I; zye# 1o%
grarrw ant esi#aerau fa1R@aelasaus 1otarualsaR ?I

· In view of above, an appeal against this order shalJe-before the Tribunal on payment of
10% of the duty demanded where duty or duty and pef1_alfff.:l(e·f;fr-i dispute, or penalty, where
penalty alone is in dispute.''. .J:r·/"''_.·.·-:_.~·~u~~,_.,.:5\.••.-
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F.No. GAPPL/COM/STP/1590/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Mukesh Lal Sharma, B-128, Ishvarlila Park,

Near Jamfal Wadi, Ramol Road, Daskoi, Ahmedabad - 380028 (hereinafter referred to as

"the appellant") against Order-in-Original No. 30/WS03/AC/CSM/2022-23 dated 10.12.2022

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner,

Central GST, Division III, Alunedabad South (hereinafter referred to as "the adjudicating

authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

CIZPS4158L. On scrutiny of the data received from the Central Board .of Direct Taxes

(CBDT) for the Financial Year 2016-17, it was noticed that the appellant had earned an ·

income of Rs. 16,48,963/- during the FY 2016-17, which was reflected under the heads "Sales

I Gross Receipts from Services (Value from ITR)" or "Total amount paid / credited under

Section 194C, 1941, 194H, 194J (Value from Form 26AS)" filed with the Income Tax O
department. Accordingly, it appeared that the appellant had earned the said substantial income

by way of providing taxable services but has neither obtained Service Tax registration nor

paid the applicable service tax thereon. The appellant were called upon to submit relevant

documents for assessment for the said period. However, the.appellant had not responded to

the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. AR-II/Div

III/S.T./Mukeshlal Sharma/2016-17 dated 12.10.2021 demanding Service Tax amounting to

Rs. 2,47,345/- for the period FY 2016-17, under proviso to Sub-Section (1) of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the .

Finance Act, 1994; recovery of late fee under Section 70 of the Finance Act,· 1994 read with Q
Rule 7C of the Service Tax Rules, 1994; and imposition of penalties under Section 77 and

Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 2,47,345/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period FY 2016-17. Further (i)

Penalty of Rs. 2,47 ,345/- was imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of the

Finance Act, 1994; (iii) Penalty of Rs. 5,000/- was imposed on the appellant under Section
77(2) of the Finance Act, 1994; and (iv) Penalty of Rs. 20,000/- was imposed on the appellant
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3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

s The appellant is running a Pan Parlour and General Store in the business name of M/s.

New Virat Pan Parlour as a proprietorship concern wherein he sells Pan Masala, Cold

Drinks, etc. They have attached Copy of business proof i.e. Registration Certificate

under FSSAI for the said Pan Parlour.

e The appellant is into trading business has not provided any taxable services and

therefore, they are not liable to pay service tax.

• o However, while filing the income tax return for FY 2015-16, turnover was wrongly

classified as sale of service in the ITR instead of sale of goods. Thus, they submitted

that the said turnover is nothing but trading in goods and the same shall not be subject

to service tax, as the same is outside the purview of service tax falling under negative

list as per Section 66D(e) of the Finance Act, 1994.

e The appellant not received any letter as mentioned in the show cause notice and also

not received any show cause notice.

o It is a settled proposition of law that a show cause notice, is the foundation on which

the demand is passed and therefore, it should not only be specific but must also give

full details regarding the proposal to demand, but the demand itself must be in

conformity with the proposals made in the show cause notice and should not traverse

beyond such proposals. In the given case neither the demand is specific and nor full

details under which category of service/classification such demand has been

confirmed and is by without giving proper justification and facts.

The impugned order confirming demand proposed in the SCN did neither propose the

classification of taxable service(s) for which the service tax was demanded from the

appellant nor specify the classification of services allegedly rendered by the appellant.

Further, the nature, scope and coverage of transaction/turnover specified by the

appellant in ITR have not been considered by the adjudicating authority in the

impugned order for demand of service tax. In the absence of specific proposal for

classification and allegation that the turnover shown in ITR would be classifiable and
taxable under a specific provision of Finance Act, 1994, the demands made on the

\ _·i.•~· .•f ' ~' ~« $s '#- s... ?
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F.NO. GAPPL/COM/STP/1590/2023-Appeal

generic basis, merely on the basis of ITR, should not have been confirmed in the

impugned order.

a The said analogy has been confirmed and held by various courts in various decisions

as below:

a. Mis R. RAMADAS reported at 2020 (11) TMI 84 -Madras High Court

b. Brindavan Beverages (P) Ltd. reported in 2007 (2013) ELT 487 (SC)

c. Arpit Advertising reported in 2011 (23) STR460 (Tri. Del.)

d. Shyam Enterprises reported in 2011 (23) STR 29 (Tri. Del.)

o AS stated above the appellant has inadvertently disclosed turnover on sale of goods as

sale of service in income·tax return, however the same should have been disclosed

under the head "sale of goods".

0
a The appellant is trader who is running a pan parlour under the name of "New Virat

Pan. Parlour". The appellant submitted that the category of the service and goods

bifurcated in the income tax return is only for the statistic purpose. .Wrong

classification in income tax return would not result into liability to pay service tax or

invoking the extended period by stating that the appellant has suppressed the fact with ·

intention of evasion of tax.

o The amount derived by the department is merely on the basis of assumption and

presumption. It can be seen from the SCN that department has not produce any

evidence to prove that such transaction is other than sale of goods. Therefore, the

figures are arrived at assumptions and presumptions. The revenue has not come Q
forward with the evidence that the appellant have generated the disputed income on

account of providing taxable service. Therefore, in absence of concrete evidence on

record, the service tax cannot be demanded on the basis of assumption and

presumption.

o There are numerous decisions of the Tribunal laying down that such admission of

receipt of income without there being any admission of correctness of the amount ·

derived by considering nature of bank receipts, cannot be considered to be conclusive

evidence to establish the guilt of the appellant. Burden of proof is on the Revenue and

is required to be discharged effectively. The same was held by the Hon'ble

Ahmedabad Tribunal in the matter ofMIs Goyal and Co Construction Pvt Ltd and Shri
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Mukesh Agarwal Versus C.S.T. -Service Tax - Ahmedabad reported at 2022 (4) TMI

735 - CESTAT Ahmedabad.

0 Without p.rejudice to the above written submissions, without admitting but assuming,

the appellant submitted that the show cause notice is erroneous in as much as it

demands Service Tax by invoking extended period. They submitted that major portion

ofdemand in the Show Cause Notice is being hit by the bar of limitation. The meaning

of the word "suppression" was considered by the Hon'ble Supreme Court in the case of

Continental Foundation Jt. Venture Vs. CCE, Chandigarh, reported in 2007 (216) ELT

177 (SC), and was held by the Hon'ble Supreme Court with regard to the proviso to

Section 1 lA of the Central Excise Act, 1944, that mere omission to give correct

information was not suppression of facts unless it was deliberate and to stop the

paymentof duty.

o Since the demand of duty is not sustainable either on merit or on limitation, therefore

there is no question of any interest and penalty as held by the Hon'ble Supreme Court

of India in the case ofMis HMM Limited.

Further regarding the imposition of penalty under section 78 of the Finance Act 1994,

appellant submitted that, it is settled law that penalty under Section 78 of the Finance

Act, in other words if there has been fraud or willful mis statement or suppression of

facts with intend to evade payment of service tax by the appellant, then and only then

penalty under Section 78 could be imposed 1994 could be imposed only if demand of

service tax could be sustained under proviso to Section73(1) of the Finance Act 1994.

e Relying on the following Hon'ble Supreme Cami's judgment, it can be said that the

present case is not the case of fraud, suppression, willful misstatement of facts, etc.

Hence penalty under section 78 of the Finance Act 1994 cannot be imposed.

a) Mis Qniworth Textile Limited 2013 (288) EL.T. 161 (S.C.)

b) Mis Rajasthan Spinning & Weaving Mills 2009 (238) E.L.T. 3 (S.C.)

c) Mis Tamil Nadu Housing Board 1994 (74) E.L.T. 9 (S.C.)

dj MIs Cosmic Dye Chemical 1995 (75) E.L.T. 72 (S.C.)

4. Personal hearing in the case was held on 14.08.2023. Ms. Neelam Kalwani, Chartered

Accountant, appeared on behalf of the appellant for personal hearing arid reiterated

submissions made in appeal memorandum. She submitted that the appellant is running a Pan

Parlour and is not providing any services. R, the income was inadvertently

· 5,+, f jo i<. ·g ,
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F.No. GAPPL/COM/STP/1590/2023-Appeal

shown· from sale of services. In support of the contentions, Certificate from Food Safety

Department, the Identity Card from Ahmeclabad Municipal Corporation has been attached.

She undertook to submit additional documents within a week's time. She requested to set ·

aside the impugned order and to allow the appeal.

4.1 The appellant, vide their letter dated 16.08.2023, submitted additional submission;

wherein they, inter alia, reiterated the submission made in the appeal memorandum and

. submitted copies ofITR and Form 26AS for the FY 2015-16 and FY 2016-17.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and additional written submission; submission made during
·

the course of personal hearing and documents available on record. The issue to be decided in

the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is iegal and proper or otherwise. The demand pertains (

to the period FY 2016-17.

6. It is observed that the main contention of the. appellant is that he is running a Pan

Parlour and engaged in sale of goods and he is not providing any taxable service. The activity

carried out by them falls under the Negative List of Service as defined under Section 66D(e)

of the Finance Act, 1994 and he is not liable to pay any service tax as confirmed in impugned

order.

6.1 It is also observed that the adjudicating authority has confirmed the demand of service

tax vide the impugned order passed ex-parte.

0
7. I find that in the SCN in question, the demand has been raised for the period FY 2016

1 7 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax ·

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

4-.:; ,,. .~ rt·" ,;;l '
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F.No. GAPPL/COM/STP/1590/2023-Appeal

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

7 .1 In the present case, I find that letters were issued to the appellant seeking details and

0 documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

8. On verification of the documents submitted by the appellant viz. ITR, Profit & Loss

Account, Balance Sheet, Form 26AS for the FY 2015-16 and FY 2016-17 and Registration

Certificate dated 20.02.2013 issued by the Health Department of Ahmedabad Municipal

Corporation for Food & Safety Regulation and ID Card issued by the Ahmedabad Municipal

Corporation, I find that the appellant running business in the name ofNew Virat Pan Parlour

") and engaged in Sale of goods which falls under the Negative List of Services as defined under

Section 66D(e) of the Finance Act, 1994.

9. In view of the above discussion, I am of the considered view that the activity carried

out by the appellant not liable to pay Service Tax during the FY 2016-17. Since the demand

of Service Tax is not sustainable on merits, there does not arise any question of charging

interest or imposing penalties in the case.

10. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax, in respect of income received by the appellant during the

FY 2016-17, is not legal and proper and deserve to be set aside.

p. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.
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12. srfta aafrt af Rt&zflrfqzrt 54laat fa sar?gt
The appeal filed by the appellant stands disposed of in· above terms.

$ -.,ts(Shiv Pratap Singh)
Commissioner (Appeals)

Attested

(R.J'm1iya,·)
Superintendent(Appeals),
COST, Ahmedabad

By RPAD / SPEED POST

To.
M/s. Mukesh Lal Shatma,
B-128, Ishvarlila Park, Near Jamfal Wadi,
Ramol Road, Daskoi,
Ahmedabad - 380028

The Assistant Commissioner,
COST, Division-III,
Ahmedabad South

Appellant

Respondent

Copy to:
I) The Principal Chief Commissioner, Central OST, Ahmedabad Zone
2) The Commissioner, COST, Ahmedabad South
3) The Assistant Commissioner, COST, Division III, Ahmedabad. South
4) The Assistant Commissioner (HQ System), COST, Ahmedabad South ·
__/ · (for uploading the OIA)
8 Guard File

6) PA file
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